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across the water comes the echo 


decision the Court Appeal, Simmons 
London Stock Bank, whereunder 
firm bankers, much their surprise, 
were adjudged not holders 
certain bearer securities which they 
had made advances their broker cus- 
tomers. These are briefly the facts: 


tain of these securities belonging to 
brokers, without authority, pledged with the defend- 
ant bank to secure a loan. he brokers were subse- 


The bank held not dona-fide 
holder, but liable the owner for the 
securities, because 
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No. 


necessary part the inquiry under misconception 
the law. 

Here see that who lends 
money any perfectly negotiable se- 
curity, believes the holder may not 
fact the owner, cannot take the se- 
curity dona-fide holder resting 
the faith its negotiability, and want 
actual knowledge, but must make 
some further inquiry investigation, 
the extent which not disclosed. 
For example, comes the bank with 
some government bonds security, and 
asks loan. has the reputation 
being not over honest, but abso- 
lutely foundation for investigation 
show the not his. the bank 
cannot lend such cases, without the 
risk defeat title, its business may 
seriously crippled. This decision 
has aroused considerable crisicism. The 
Law Journal (England) says the de- 


cision: 


This straining the doctrine notice beyond any- 
thing which has so far been done except, perhaps, in 
the Earl Sheffield’s The ruling applies all 
negotiable instruments including Bank of England 
notes. Areall purchasers for value af- 
fected with notice when they purchase negotiable in- 
strument or take bank notes in exchange for cash, 
“ knowing that they es | belong to a third person?” 
all cases they know that possibility. 


The President the London Stock 
Exchange, quoted saying: 

This decision has taken mercantile men very much 
surprise, because contrary what they had 
hitherto supposed bethe law. matter demands 
the serious attention of the Government, as it strikes 
at the root of almost all transactions upon the Stock 
Exchange. 

the House Lords, and the case will 
watched with much interest for 
versal. the same doctrine were 
established this country, which not 
likely, bankers and purchasers for value 
generally would find cause for se- 


rious alarm. 


Tue text the Free Coinage Bill 
which passed the Senate January 14, 


° 
the 
din 
now 
veil- 
the 
an- 
sue, 
the 
rest 
are 
ries 
las, 
self 
ver 
ply 
the excited comment the part Lon- 
don bankers and brokers over recent 
co- 
the 
for London firm stock-brokers held for safe-keep- 
ti ing certain securities belonging to plaintiffs, which 
watt included some bonds known as “Cedulas,” some Rio 
Tinto shares, and other securities bearer 
and passing by delivery onthe Stock Exchange. Cer- 
{ quently declared defaulters on the Stock Exchange, 
and the plaintiffs sued the bank for the value such 
of the securities the latter had sold to recoup itself for 
advances, and for delivery the unsold securities, 
with for depreciation value such had 
depreciated since the day when they were demanded 
the owner. 
was aware that the bonds very probably be- 
long not the broker, but one his The 
- bank took it for granted if the bonds did not in fact 
4 belong to the broker, he had been authorized by the 
real owner to raise money on them. This assumption 
and belief was based, not inqu!ry investigation, 
but the bank’s faith the honesty the broker, 
and was fact erroneous. But the bank did not be- 
lieve the broker had been authorized be the real T..COt~‘“tSOSOSSY 
owner to deposit the bonds. It was indeed honestly 
opinion that the broker might lawfully so, but 
this opinion was based the mistaken 
that such deposit, without authority from the client, 
was recognized be the law. The bank therefore was 
not dona fide holder, having chosen shutits eyes 
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will found our newscolumns. The 
bill went through the Senate with amaz- 
ing velocity, but the propelling force 
was withdrawn when reached the 
House, and period rest, com- 
mittee, has followed. Pending its pass- 
age rejection, the latter body, 
there have been some notable gatherings 
principal cities protest against the 
measure the congressional investi- 
gation ascertain the existence 
speculative silver pool, and whether sen- 
ators are interested, has doubtless had 
influence the public mind unfavor- 
able the proposed legislation. 

Regarding the legal-tender quality 
certificates, the issues previous last 
legislation are not legal tender, 
while the act July 14, 1890, gave the 
legai tender quality the notes issued 
thereunder. the pending bill no- 
tice clause providing that the certifi- 
cates provided for this act, and all 
silver and gold certificates already is- 
sued,” shall legal tender. 


refer our readers our depart- 
ment Queries and Replies for useful 
information regarding the duty 
holders commercial paper, taken 
conditional payment debt, exercise 
diligence the matter presentment 
and notice. they not, the debtors, 
who may figure drawers indorsers 
such paper, will, many states, 
held not only discharged from the con- 
ditional liability implied from the draw- 
ing indorsement, but also absolutely 
discharged from the original debt, for 
which the commercial instruments have 
been transferred payment. The use 
negotiable instruments asa substitute 
for legal tender many transactions 
necessity the age, but the substitute 
carries burdens and must handled 
with care. 


connection with the decision the 
supreme court Pennsylvania 
Security Bank, published 
herein, involving the right the bank 
charge back its depositor upon dis- 
covery the amount raised check 
deposited with it, have the pleasure 


furnishing our readers with article 
from the pen Mr. Edward Weil, 
Philadelphia, counsel for the bank, pre- 
senting more fully the facts that in- 
teresting case, and certain points law 
raised the bank, which were not con- 
sidered the court. 

The facts this case afford another 
illustration the danger loss arising 
from the execution paper without 
sufficient precaution prevent snccess- 
ful alteration—a matter which, 
have shown previous number, ap- 
peals the moral, does not fall 
within the legal, duty the check- 
drawer—but whatever the obligation 
the drawer surround his paper issues 
with sufficient safe-guards, between 
the party receiving raised check from 
stranger, and the bank deposit, 
under circumstances such disclosed, 
gratifying note that the legal 
view where the loss should rest, ac- 
cords with the natural sense justice, 
and exonerates the bank from liability. 


bankers, although may not be, that 
entitled notice dishonor, well 
indorser before maturity. True, 
holder indorsement after maturity 
does not acquire the right 
holder respect the exclusion 
equitable defenses, but, nevertheless, 
hold indorser overdue paper all 
there must demand and notice 
dishonor. 

accordance with this general state- 
ment find the announcement the 
supreme court Kansas case pub- 
lished herein, that ‘‘the indorsement 
note after maturity effect the 
drawing new bill, payable de- 
mand; and, hold the indorser, de- 
mand and notice payment 

the case before the court, the con- 
tention was urged that party indorsing 
note after maturity was not indorser 
but joint maker, and consequently not 
entitled notice, but the court holds 
the liability that indorser, and 
quisite. 
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CASHIERS’ RISKS EXECUTION INDEMNITY BONDS, AND 
OTHER WRITINGS. 


When cashier meets cashier, 
Then comes the tug war. 


The practice probably more general 
than many would suppose for the officers 
banks, acting supposedly of- 
ficial capacity, bonds attach- 
ment replevin suits brought non- 
residents, the request, and upon the 
promise save harmless, distant cor- 
respondents. most the states non- 
resident plaintiffs are required give 
security for costs, and the firmament 
banks spread over the country’s expanse, 
becomes frequently boon the intend- 
ing litigant, who—known his own 
bank, and his own bank known its 
distant correspondent the place 
suit—is thus enabled arrange for the 
giving the necessary security 
minimum expenditure time, labor and 
money. 

But, being settled law that bank- 
ing corporation, while power 
lend its money, cannot /end credit either 
with without security, the inquiry be- 
comes important where bonds indem- 
nity have been signed the name 
for the bank its cashier, president 
other officer, the individual respon- 
sibility the party signing upon the 
obligation. Besides bonds indemnity, 
many other instances exist active 
banking practice where writings 
agreements, called for the ordinary 
and proper transaction the bank’s 
business, are technically beyond the 
power the bank make, and where, 
executed president cashier, their 
official capacity, they frequently present 
questions individual liability, the solu- 
tion which becomes much practical 


importance. the second volume 
our publication page 88, the in- 
quiry Kansas cashier, treat 
length the subject personal liability 
who executes bond-of in- 
demnity, the course his conduct 
the bank’s business. Supplementary 
what was there said, have received 
and herein publish decision the 
supreme court Michigan regarding 
the personal liability cashier who 
writes official letter, the instance 
customer the bank, promising 
save the recipient harmless from any loss 
arising from compliance with the written 
request therein contained. recom- 
mend bank officials generally 
ful reading this case, not only for in- 
struction certain points law an- 
nounced, but because the facts the 
case afford fine illustration what 
complicated train circumstances and 
resulting personal liability may spring 
from what, the outset, might re- 
garded simple, every-day act, 
done cashier the request any 
good customer, without thought, 

The case one cashier against 
cashier, official that rank Indiana 
suing brother cashier Michigan. 
Let review it. 

Bellman Handy were firm mer- 
chants Three Rivers, Michigan, and 
were customers the Three Rivers Na- 
tional Bank that place. Residing 
Elkhart, Indiana, was lady named 
Naomi Warner who had her possession 
certain goods which Bellman Handy 
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claimed ownership of. obtain these 
goods was necessary bring suit 
replevin Indiana and was further 
necessary that satisfactory bond in- 
demnity shouid given. How was this 
best Through the interven- 
tion the Three Rivers bank, course, 
that institution had correspondent 
bank Elkhart, Indiana. The Three 
Rivers National Bank was accordingly 
approached, and the result in- 
terview with its cashier, letter 
the bank’s letter paper the cashier 
the Elkhart bank, asking him 
the bond Bellman Handy and 
saying—‘‘If you will sign said bond 
will stand between you and all harm.” 
Now, the cashier who wrote this letter 
and signed his official capacity, did 
not dream any individual responsibil- 
ity thereunder. was acting for his 
bank, and its interest, doing 
favor for good customer. was the 
act the bank. Not his individual act. 
The thought probably did not occur 
him that, under the law, was beyond 
the power the bank guarantee 
tor Bellman Handy, and that was 
ever necessary for the holder the letter 
claim reimbursement, might 
looked individually therefor? Could 
looked to? Let proceed. 
The Elkhart cashier received the letter 
and pursuance thereof went the 
bond Bellman Handy, his indi- 
vidual capacity, presume, from what 
disclosed the case, and the bond 
being given, the property involved was 
forthwith delivered Bellman Handy. 


But when the suit came totrial, the Elk- 


hart circuit court adjudged that Mrs. 
Warner and not Bellman Handy were 
entitled the property involved. 
satisfaction the judgment, the lady 
elected take return the property, 
and was thereupon returned her, 
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the beginning the train conse- 
quences which was flow from the 
writing the letter. Mrs. Warner as- 
serted that certain goods had not been 
returned, while others had been returned 
damaged condition. She com- 
menced suit the bond for damages 
against Bellman Handy principal, 
and against the Elkhart cashier 
attorney was employed defend, 
but the defense was unsuccessful and 
Mrs. Warner was awarded $107.50 and 
costs suit. 

All this while the cashier Michigan, 
remained sublime ignorance the 
course events and the personal lia- 
bility for reimbursement which was, 
probably, enmeshed. What fol- 
lowed? 

The attorney for the defense succeeded 
obtaining new trial the case, but 
before this came heard, all hands 
concluding that discretion was the better 
part valor, compromise was effected 
$50 and costs the first 
all—which amount the Elkhart 
cashier paid. And the Michigan cashier 
still dwelt atmosphere fancied 
security and non-liability. 

But, although Mrs. Warner was set- 
tled with, the end was not 
torney for the defense must compen- 
sated. Bellman Handy refused. Suit 
the attorney against the Elkhart 
cashier followed, and $150 damages and 
$10.50 costs was what the Indiana 
cashier, under the court’s direction, paid. 
When the latter suit was brought, the 
cashier the bank Three Rivers was 
awakened the situation and asked 
defend, but paid attention the 
summons. Then the Elkhart cashier 
got mad, and brought suit against the 
Michigan cashier his letter guar- 
anty, demanding reimbursement the 
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amount had been obliged pay Mrs. 
Warner, well the amount had 
paid the attorney. the decision 
this suit now publish, and the case 
sent back for new trial, even yet the 
end not. 

Turning from this relation facts, 
the law the case, the lower court, 
the close the Elkhart 
cashier’s—case directed the jury bring 
verdict for the defendant—the Mich- 
igan cashier. The supreme court says 
this was wrong, and sends the case back 
for new trial. The law ruled 
upon are, briefly, follows: 

That the letter guaranty written the 
Michigan cashier the bank’s letter paper and 
signed cashier was not the contract of, and 
did not bind the bank; but 

was the individual contract the cash- 
ier, and bound him individually. 

That the signature the bond the Elk- 
hart cashier was sufficiently proved although the 
bond itself was not produced; and 

the absence any fraud collu- 
sion the rendition the Indiana judgments, 
which would open the Michigan cashier 


show new trial, the latter was liable for their 
amounts the Indiana cashier. 


one point law, wish call 
attention. regarding the 
liability the cashier, and contravenes 
our opinion given answering the in- 
quiry the Kansas cashier above re- 
ferred to, expressed BANKING 
Law page 91. that re- 
ply, after reaching the conclusion that 
bond guaranty given national 
bank, executed its cashier pur- 
suance authorization the board 
directors was void and unenforceable 
against the bank, further considered 
the question the individual 
liability, reaching the conclusion that 
he, neither, would liable. there 
said: 

There line authorities wherein has 
been held that party signing instrument with 
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his own nameand the addition the word 
retary,” treasurer,” trustee,” etc., 
designate his representative capacity, is, never- 
theiess, personally bound. But while this so, 
exception above rule has been firmly es- 
tablished favor the ordinary usage banks 
regard the addition the word cashier,” 
its abbreviations,to the name the party signing 
importing obligation, not the cashier in- 
dividually, but the corporation, whether the 
name the bank not superadded. Thus 
has been held that paper made payable this 
way belongs the bank and may sued upon 
it. Y., 395; Pick., 63. 

Also, that indorsement B., Cashier,” 
renders the bank, and not the individual, liable 
indorser: Y., 309; Ind. and that 
this the usual and proper form for indorse- 
ment acceptance bank; Wheat., 338, 
355- 


Also, where agreement contracting pay 
certain amount money, subsequently 
collected upon warrant deposited, was signed 
L., cashier the and bank,” and 
effort was made make personally liable 
action thereon, after had left his position 
the bank, the agreement was held that 
the bank alone. Litchfield, 
Abb. App. Dec. 655. 

The same theory upon which universally 
held that contract indorsement made 
similarly signed, the contract the bank, and 
not the cashier individually, would equally ap- 
ply the case contract indemnity, such 
here discussed. And would therefore fol- 
low that the cashier, whether executing the bond 
the name the bank himself cashier, 
simply executing his own name cash- 
ier, would not liable thereon individually. 


The contrary view, upholding the 
cashier’s personal liability, taken 
the Michigan court, which says; 


paper not being the contract the 
bank, then can said the contract 
Wilcox himself? Does it, upon its face, appear 
clearly have been intended the undertak- 
ing the bank, executed through Wilcox its 
cashier and agent, bring within the rule 
that his want authority bind the bank, for 
which assumed act, does not render him 
individually liable, when the facts and circum- 
stances indicate that such liability was in- 
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tended either the deciding this 
question, weight must given the argument 
that the writing this letter will not lightly 
assumed have been mere idle ceremony. 
must assume that the parties intended 
have some effect. The cases Missouri 
(Michael Jones, Mo. 578; Humphrey 
Jones, Mo, 62; and Cement Co. Jones, 
Mo. App. 373) relied counsel for defend- 
ant, were all cases which the guardian 
insane person had traded with his estate 
contrary the provisions law, and had suf- 
fered losses. The persons dealing with him had 
done with full knowledge the fact that 
was acting not for himself, but for his ward. 
was held that where the acts dre known both 
parties, and the mistake one law, the 
liability the principal, the fact that the princi- 


pal cannot held ground for charging the 


agent. cannot apply that rule this case, 
for the reason that does not clearly and un- 
equivocally appear that Wilcox was claiming 
act for the bank, and that was not intending 
bind himself. Tosay that intended bind 
the bank suppose him ignorant the plain 
rules law governing the institution which 
was principal officer. There are many cases 
which has been held that the addition one’s 
signature his title does not make the paper 
the contract the corporation which 
officer. Such designation has been treated 
mere description the person. Bar- 

nard, Mich, 376; Rep. 420; Hayes 
Brubaker, Ind. 27.” 


thus see that the letter held 
not the contract the bank, but 
adjudged the individual contract the 
cashier, because does not upon its face 
appear clearly have been intended 
the undertaking the bank, executed 
through the cashier, bring with- 
the rule that the non-liability the 
principal, does not render the agent in- 
dividually for, the court argues, 
hold would require the assumption 
that the writing the letter was mere 
idle ceremony. Such holding that the 
letter was not the individual contract 
the cashier, cannot made, the court 
says, ‘‘for the reason that does not 
clearly and unequivocally appear that 
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Wilcox (the cashier) was claiming act 
for the bank, and that was not intend- 
ing bind himself.” 

But let the case come 
before the court new trial, wherein 
the Michigan cashier offers testify 
that the writing was intended simply and 
solely the contract the bank, 
and was never dream’t either 
party his individual contract, will this 
testimony, conceding that might 
proved, admitted change the 
judgment personal liability under the 
writing? will such liability held 
fixed the writing alone, which 
the cashier held individually bound, 
and parol evidence held inadmissible 
change it? First National Bank 
Bennett, Mich. 520, the supreme court 
that state would not allow parol evi- 
dence introduced show that 
guaranty signed Richard Reed”, who 
was president the bank, was given 
and intended the bank. 
Whether, therefore, such evidence would 
admitted the present instance, 
bring the case within the rule that 
the contract being intended that 
the bank, but not being fact such, 
neither the bank nor the executing cash- 
ier could held thereon, subject 
speculation with the chances against the 
admissibility the evidence. 

Aside from the circumstances this 
particular case, the law therein an- 
nounced regarding the personal liability 
bank cashiers who execute writings 
apparently their official capacity, but 
whereunder the bank not bound, 
worthy the reflection such officials 
generally. small matters, 
promises, agreements, understandings, 
arrangements, written well oral, 
are made for the bank its cashier, 
many which, while falling wholly 
within the legitimate business pri- 
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vate nevertheless are not in- 
cluded within the strict grant powers 
banking corporations. But when put 
into writing over the signature the 
president cashier, and subsequently 
sought enforced, the result may 
follow that although obligation exists 
enforceable against the bank, the officer 
individually may such 
these the present decision stands 
warning bank officers beware the 
legal traps which abound every hand. 

Beyond the points law involved, 
have ventured quote length from 
the facts this case, the belief that 
view the multiplication litigation, 
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not yet ended, which has followed the 
writing ordinary letter, favor 
customer, will serve useful prac- 
tical lesson teaching what unexpected 
and weighty consequences will some- 
times flow from trifling beginnings; and 
further will lead cashiers reflect—if 
they are held personally liable for 
acts this character done solely the 
interest the bank—what precautions 
security they should take, re- 
quirements adopt, before launching into 
positions indefinite personal liability, 
which some instances may last after 
the bank has ceased exist, after 
their connection with been severed. 


PAYMENTS FORGED INDORSEMENTS. 


(The Bedell Forged Check Cases.) 


see that the appellate branch the 
New York supreme court has affirmed 
the judgment the referee the Bedell 
forgery cases, which denied the right 
the Bank the State New York 
charge firm depositors with some 
$200,000, paid out the latter’s checks 
under forged indorsements. 

Yes, publish the decision herein. 
The court does not into the merits 
the question, but simply places the 
stamp its approval upon the conclu- 
sions announced the referee. 

believe you published something 
regarding this case before 

Yes, our issue July last, 
ventured some the refer- 
ee’s rulings, and asserted that under the 
facts the case, the decision placed un- 
just burdens upon the banking commu- 
nity. 


But not settled law that payments 
forged indorsements, far the de- 
positor concerned, are made the 
risk the bank, and cannot charged 
him? 

is, for such payments are not ac- 
cording the order, under the au- 
thority, the depositor. the case 
presented this simple feature, without 
more, there would question, under 
the law, but that the bank could not 
charge the payments. There might, 
true, some question the justice 
the custom which has sprung up, where- 
under checks designed primarily for 
payment, and originally made payable 
bearer only, now circulate indorse- 
ment and, whereunder, between bank 
and depositor, the former burdened 
with the entire risk determining the 
genuineness the indorsements. This, 
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however, outside the pale law 
Legally, established that ordin- 
ary payment forged indorsement 
not chargeable. But the Bedell case 
presents other features which, our 
humble judgment, should take out 
the operation this well-settled rule 
and charge the depositors with the loss. 
The whole subject was discussed thor- 
oughly our pages last summer, and 
tail again. 

Will you not again briefly outline the 
facts and points decided? 

The facts were these: Bedell was the 
confidential clerk the plaintiffs, law 
firm the City New York, and man- 
aged the real-estate department their 
business. 

examined the titles real estate 
upon which moneys were loaned the 
plaintiffs’ clients. examination, 
pretended examination, was reported 
him one the plaintiffs’ firm. Ina 
large number instances, checks were 
drawn the firm the order sup- 
posed borrowers and delivered Bedell 
paid out exchange for mort- 
gage securities which the money was 
loaned. matter fact, with regard 
all these checks, loans made, 
there were borrowers, titles were 
examined, the bonds and mortgages rep- 
resenting the pretended loans were 
forgeries, and Bedell, having this 
means obtained the plaintiffs’ checks, 
forged the indorsements the several 
payees, and received the proceeds. 
other instances, were drawn 
the order real borrowers bonds 
and mortgages, the indorsements forged, 
and the proceeds received Bedell. 

all, there were twenty-seven checks, 
aggregating the amount controversy, 
drawn order and signed the plain- 
tiffs, the indorsements which had 
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been forged Bedell. many 
the checks, the forged indorsements 
the payees were supplemented the 
personal indorsements Bedell, and 
these passed into his private accounts 
with the Union, Phenix and Continental 
banks. Others were delivered Bedell 
one James Henry, and were in- 
dorsed him and deposited his 
credit the Broadway Bank. Three 
the checks for small amounts were paid 
the defendant bank Bedell over 
the bank counter, while the others went 
through the clearing-house. The forg- 
eries extended over period four 
years before discovery. After discovery 
the depositors sued bank for their 
alleged balance represented these 
payments, and the bank claimed the 
right charge its depositors with the 
amount. 

What grounds defence did the 
bank urge the depositors’ suit? 

Two special grounds defense were 
urged with reference particular checks 
and the general defense negligence 
the plaintiffs was interposed. 

One special ground defense related 
all those checks which 
drawn payable fictitious parties. The 
bank contended these were 
effect payabie bearer, and hence pay- 
ment was justified, and chargeable 
the depositors. The referee denied the 
view contended for, holding that the 
doctrine the common law which re- 
tious person effect. payable 
bearer, applies only where the paper 
drawn with knowledge the drawer 
the fictitious character, and not toa case 
like the present, where the fictitious 
character the supposed payee un- 
known. Further, finds nothing 
the New York statute which helps the 
view contended for the 
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The other special ground defense 
related certain checks drawn thg 
order real borrowers, the indorsements 
which had been forged Bedell, 
who received the money 
quently made good the several 
payees. The referee denied the 
claim charge these checks the 
plaintiffs, holding that notwithstanding 
these parties received the money which 
discharged plaintiffs’ liability them, 
the transaction did not affect the rela- 
tion between piaintiffs and the bank, nor 
plaintiffs. 

Coming the general grounds de- 
fense, they were, brief; 

That the plaintiffs were under 
duty exercise ordinary care the ex- 
amination the returned checks, which 
would have checked the fraud its 
threshold, and prevented the enormous 
loss which occurred; and their negli- 
gence omitting this duty barred their 
recovery. 

That the plaintiffs were estopped 
their negligence placing too great 
confidence Bedell and clothing him, 
for certain purposes, with all the power 
the firm; and not examining the 
bonds and mortgages for which the 
checks were delivered Bedell, their 
register titles; the entries which 
would have disclosed the frauds. 

The referee overruled both these 
contentions. the first, held 
that there duty resting upon de- 
positor examine the indorsements 
returned checks ascertain their gen- 
uineness, and there was omission 
duty the plaintiffs, their was 
negligence. The second contention 
also overruled. 

Having outlined the facts and points 
decided, what are your grounds for criti- 
cising the judgment the present case? 
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The main ground criticism that 
the referee finds negligence the 
part the depositors the present 
case, and, consequently, liability. 
Although they, for years, harbored 
forger, placed him position great 
trust and responsibility, allowed him 
carry transactions insubstanceas prin- 
cipal, although, form, their name, 
and failed exercise sufficient super- 
vision over his acts prevent him from 
forging bonds and mortgages and palm- 
ing them off genuine, prevent his 
drawing checks the order mythical 
persons with whom represented, and 
they supposed, they were having busi- 
ness dealings, and obtaining their trust- 
ing signature thereto, this, held, 
was not negligence their part, and 
did not bar them from recovering from 
the bank amounts paid such checks, 
the offspring carelessness the one 
hand, and fraud the 
ing upon the judgment absolving the 
depositors and placing the loss upon the 
bank, said our previous issue: 

rule liability thus promul- 
gated reguires every bank take better care 
the interests its depositors, than the lat- 
ter are required take themselves. re- 
quires every bank detect and protect 
the depositor from the fraud his own 
clerk, where does not require the de- 
says every depositor the country: 
reckless you please employing 
your clerks; trust them without super- 
vision carry all branches your 
business; but when any transaction 
becomes necessary pay money par- 
ties with whom they deal for you, 
not give them the money deliver, but 
take the precaution draw checks the 
order those The bank bound 
find out whether they are 
You are not,” 
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unnecessary repeat the line 
argument there made, more 
fully into the various there pre- 
the judgment was erroneous. 
have the decision the supreme 
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court sustaining the referee, and the 
banking community will now look with 
interest what the court appeals 
may declare the subject. 


THE DEPOSIT AND PAYMENT RAISED CHECKS, AND THE RE- 
SPONSIBILITY BANKS DEPOSITORS SUCH PAPER. 


The opinion Chief Justice Paxson, 
the supreme court Pennsylvania 
the case Rapp The National Security 
Bank Philadelphia, published this 
number, presents most interesting and 
important question banking law. 
may said that the case itself presents 
several questions, equal interest and 
importance; and the decision the 
court was based upon one question alone, 
the Chief Justice declining discuss 
consider other questions presented, 
would well give statement the 
facts, briefly the subject will per- 
mit, and then present all the points 
raised the bank and the authorities 
cited their support. 

the August, 1885, Jesse 
Rapp came the National Security 
Bank Philadelphia, which his firm 
kept their account, saw Mr. Cox, the 
cashier, produced certified check upon 
the Merchants’ National Bank New 
York, for $900, payable the order 
Martin, said that his firm had sold 
bill goods the amount about 
$150 the party who handed him this 
check, and that desired the difference 
cash; that the party was stranger, 
and that he, Rapp, would like know 
something about the check. The cashier 
advised Mr. Rapp not touch the check 
have anything with it, and gave 
his But Mr. Rapp would not 


take the advice heed the entreaty 
Mr. Cox. 


said Mr. Rapp, what can 


you do, Mr. said, ‘‘the only 
thing that can the matter, that 
know of, you just leave this check for 
collection, will send New York to- 
day with the rest the checks. the 
check kept, not forged and not re- 
turned, then will suppose that 
all right. you 
want leave this check for collection, 
take out the discount and collection 
clerk and give not see 
anything more the check. This was, 
think, shortly after noon when was 
in. not see anything more the 
check until was handed three 

Mr. Rapp went away without doing 
saying anything the matter. few 
minutes after bank hours came 
the bank, and went, not the discount 
and collection clerk, but the receiving 
teller, indorsed the check, not for collec- 
tion, but with the indorsement the 
firm simply, and deposited with the 
receiving teller cash. 

the afternoon the same day, the 
cashier, who had obtained from the re- 
ceiving teller all the checks upon New 
York, sent mail all such checks, 
the aggregate $12,343.86, including the 
$900 check deposited plaintiffs, the 
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First National Bank New York, their 
correspondent. The check deposited 
plaintiffs was follows: 


No. 7538. New York, August 
MERCHANTS’ NATIONAL BANK, 


Wail Street. 


Pay the order Martin: 


WOODROW LEWIS. 


DOLLARS 


(Stamped and written across the face.) 


Certified. Payable only through New York 
Clearing House. Banta, Merchants’ Natl. 
Bank, 

(Indorsed): 
Martin, 
Rapp Sons. 
For collection account Na- 
tional Bank, Philadelphia. 

There was nothing upon the face 
from the appearance the check lead 
any expert suppose that there was the 
slightest alteration anything arouse 
suspicion wrong. the check had 
been drawn upon the defendant bank, 
and Woodrow Lewis had kept ac- 
count with it, both the cashier and pay- 
ing teller testified that they would have 
unhesitatingly paid the check. The 
words hundred” and the figures 
are written black ink; the 
words hundred across 
the margin are writing, red ink. 

This check was received the First 
National Bank New York the next 
day, August 13th, was presented and 
delivered them the New York 
Clearing-House that day the agent 
the Merchants’ National Bank New 
York, and the First National Bank was 
credited the Merchants’ with this 
amount settlement their balances. 
Rapp Sons delivered the goods the 
Stranger and received from them 
about $750 cash. 
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Thus matters stood until Saturday, 
September following, when, short- 
after bank hours, this telegram was 
received the defendant 


Dated, New 12, 188— 
National Security Bank: 

charge and return check Merchants’ 
National Bank altered from seven seventy 
five cents nine hundred dollars, endorsed 
Rapp Son and Martin. 

FIRST NATL. BANK.” 


The telegram was immediately sent 
the bank, through their forwarding clerk, 
the place business the Rapps. 
They told the clerk that they had shipped 
the goods bought the stranger, 
short time before. The clerk said 
had friend the Reading Railroad 
office, and volunteered there 
endeavor goods. The goods 
were stopped, and the defendant’s ob- 
tained them back. 

the same day, the First National 
Bank New York wrote, mail, 
the National Security Bank, and enclosed 
the check and the affidavits Edward 
Lewis, the firm Woodrow 
Lewis, the drawers the check, and 
Mulford, Jr., their clerk, whose 
handwriting the body the check was 
filled up, testifying the alterations 
check follows: 

The date, from July 28th August 3d; 
the name payee from Louis Prentice 
that Martin; and the change 
the amount from seven dollars and 
seventy-five cents nine hundred dol- 
lars. 

These affidavits, and the affidavits 


Banta, the paying teller 


the Merchants’ National Bank New 
York, Cornelius Banta, the cashier 
that bank, and Schofield, the 
cashier the First National Bank 
New York, which, agreement, were 
treated taken under commission, 


show what took place New York. 

the September, day before 

the telegram was sent, Woodrow 

Lewis had their bank-book settled and 
balanced the Merchants’ National 
Bank, and then, for the first time, 
was discovered that the check 
altered. had passed through three 
banks and the New York Clearing- 
House without anything upon its face 
appearance, examination, show 
that had been tampered with al- 
tered, presenting any other circum- 
stances that might cast shade sus- 
picion upon it. The day the dis- 
covery, the September, Woodrow 
Lewis returned the check the Mer- 
chant’s Bank with the affidavits referred 
to, and that bank returned it, with the 
affidavits, the First National, who gave 
credit the Merchants’ Bank for the 
$900, through the New York Clearing- 
House; and the First National then 
charged the amount against the de- 
fendant, the Security Bank, that had 
large amount its credit with the First 
National New York. That bank then 
sent, mail, the telegram and letter 
already referred to. The 12th Sep- 
tember was Saturday; the letter and 
affidavits were received Philadelphia 
Monday, the 14th; and the same 
day the defendant charged the 
amount the check against the Rapps, 
and tendered them back the check. 

The first point the bank was, the 
suit had been against the certifying 
bank, the Merchants’ National New 
York, that bank would not 
upon the raised check. The authorities 
was argued are not only uniform that 
could not held responsible, but 
also that the certifying bank would have 
undoubted right recover back the 

money, paid the check, against the 

parties who received the money, hav- 


ere 
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ing been paid mistake and without 
consideration. 

bank, certifying check the 
usual form, the gen- 
uineness the signature the drawer, 
that has funds sufficient meet it, 
and engages that those funds will 
withdrawn from the bank him; 
does not warrant the genuineness the 
amount.* 

The next point taken the bank was, 
that would have been entitled, even 
had paid the check over its counter, 
recover back the money from the parties 
presenting it. the act April 5th, 
1849, section 10, L., 426, Brightly’s 


Whenever any value amount shall re- 
ceived consideration the sale, assign- 
ment, transfer, negotiation, payment 
any bill exchange, draft, check, order, prom- 
issory note, other negotiable instrument, with- 
this Commonwealth, the holder thereof 
from the indorsee indorsees, payee pay- 
ees the same, and the signature signatures 
any person persons represented par- 
ties thereto, whether drawer, acceptor, in- 
dorser, have been forged thereon, and such 
value amount, reason thereof, erroneously 
given paid, such indorsee indorsees, well 
such payer payers, respectively, shall 
legally entitled recover back from the person 
persons previously holding negotiating the 
same the value amount aforesaid given 
paid such indorsee indorsees, payer 
payers, respectively, such person persons, 
together with lawful interest thereon 
time that demand shall have been made for re- 
payment the same.” 


the case the Bank 
Third National Bank, Penn., 435, 


*The writer cites and quotes the language in numer- 
ous cases to support the text, which we regret the ne- 
cessity omitting for lack space. See Marine Nat. 
National City Bank, 67; Security Bank 
Bank New York, 418; Same case, 105 
403; Espy Bank Wall. 604; Parke 
310; Redington Woods, Cal. 406, 
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was held that the rule The 
Bank, Binney 27, that the acceptor 
bill whereon the drawer’s signature has 
been forged, must pay it, bound 
know the drawer’s signature, was al- 
tered this act Assembly, and that 
the drawee may recover back money paid 
the forged name the drawer. 

Judge Thayer, the District Court 
Philadelphia, delivering the opinion 
the case the Union Bank Cham- 
bers, Philadelphia, 129, said: 


object this law was provide 
edy against payment, mistake, upon 
fraudulent signature, whether the mistake arose 
from negligence not. was deemed inequit- 
abie that the payee should, under such circum- 
stances, retain the money. The Rick 
Kelly, Casey, 530, that the act was only de- 
claratory the existing law, has been overruled. 

the act was more than 
the existing law was distinctly ruled the 
The Third National 
Bank, Smith, 435, where was decided that 
the rule laid down Levy Bank the 
United Binn., 27, that the acceptor 
forged bill must pay it, because his duty 
the handwriting and pre- 
cluded from disputing it, has been overturned 
thisact Assembly. Bank 
The Third National Bank was expressly 
upon that ground, and other.” 


About two years after this opinion 
was delivered, the supreme court 
Pennsylvania, the Corn Exchange Na- 
tional Bank the National Bank the Re- 
public, Penn., 233, sustained the views 
Judge Thayer the effect this 
act, and reaffirmed the decision 
Penn. Mr. Justice Paxson, deliver- 
ing the opinion the court, said: 


the defendants gave cash oracredit 
for the check when they received does not con- 
cern the plaintiffs, Their right recover back 
the money paid does not depend upon the right 
ability the defendants recover from the 
person who forged the check, and passed upon 
them. The act 1849 was not merely declara- 
tory the law then stood, gives aclear 
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right the holder forged paper recover the 
money paid him previous holder. Upon 
this right the act imposes 

case could hardly arise the payment 
money upon forged check which plausible 
charge negligence could not made. 
hold that failure detect the forgery when 
was presented for payment, amounts 
such negligence would prevent recovery 
under the act 1849, would fritter away 
the act and render practically useless. The 
fact that the check was different color from 
those usually drawn the firm, and was not 
perforated, evidence negligence, was 
unimportant not justify the submission 
the question the jury.” 


The plaintiffs, the Rapps, argued that 
the First National New York and the 
defendant bank, the National Security 
Philadelphia, acted volunteers 
reimbursing the Merchants’ New York, 
and cited support their contention 
the case the Park Bank The 
Bank, Y., 33, where the 
plaintiff, who paid raised check, sued 
the collecting bank recover back the 
money. The collecting bank defended 
upon the ground that had paid over 
the amount its principal before the 
discovery the fraud. The court said: 


530, relied upon the plain- 
tiff, the referee found that the own- 
and deposited bank, which re- 
the amount cash his credit his 
pass book, and returned the book 
him. was held that under those cir- 
cumstances the property the check 
passed from the customer and vested 
the bank. other result could follow 
transfer absolute form and fact 
one party and its receipt cash 
the other. The learned counsel for the 
plaintiff concedes that agent who has 
received money paid mistake can- 
not compelled repay where 
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has paid over his principal with- 
out notice, but contends that the 
specific proceeds this draft were not 
paid over, the rule has application. 
The trial court found, and the evi- 
dence clearly shows, that the proceeds 
this draft, and also the entire amount 
that the Eldred Bank had its credit 
with the defendant when the draft was 
paid, had been drawn out least two 
weeks before the alteration the draft 
was discovered. Where payment 
made upon general account, with di- 
rection its application, the law ap- 
plies the oldest items: that is, the 
first debits are charged against the 
first credits, and the debt paid according 
priority time. (Sheppard Steele, 
284; Webb Dickinson, Wend. 65.) 
Culver, supra, 293, the court 
said: ‘‘In running account 
between parties, where there are various 
items debit one side and credit 
the other, different 
times, and special appropriation 
payments constituting the credits has 
been made either party, the success- 
ive payments and credits are ap- 
plied discharge the items debit 
antecedently due, the order time 
which they stand the account. 
other words, each item payment 
credit applied extinguishment 
the earliest items debt until ex- 
think that this rule should 
applied the case under considera- 
tion, and that the amount received upon 
the draft had been paid.over the de- 
fendant the Eldred Bank before was 
notified that the draft had been altered.” 
This case, far from helping the 
plaintiffs any way, 
First.—The collecting bank may 
sued has not paid over the proceeds 
has funds its hands the princi- 


pal with which may reimburse itself; 
but has paid over the proceeds 
its principal without notice the fraud, 
and there are funds its hands, then 
would inequitable that the agent 
should suffer. 

Second:—The entry the check upon 
the pass bank-book the defend 
ants, cash, passed the property the 
check from the customer the defendant 

Third:—Under the law New York 
(and expounded the Supreme 
Court the United States and every 
State the Union where the question 
has been considered) the Merchants’ 
National Bank New York, the 
check had not been taken the col- 
lecting agent, the First National, with 
the money the defendant bank, had 
right action for money had and re- 
ceived against the defendant. 

depositors having re- 
ceived cash for $900, upon 
forged paper, the Philadelphia 
bank obtain $900, because the de- 
posit this forged paper when the law 
that the check had been paid over its 
counter, would have right, upon the 
discovery the forgery, sue the de- 
positors and recover the money back. 

The last question that there was 
evidence negligence the part 
the bank the jury, has been 
fully discussed Chief Justice Paxson, 
that would going over the same 
ground refer this question any 
manner. 

obvious that the depositors 
raised paper could recover sucha case, 
large mass the business the whole 
commercial world would come 
standstill. receives from its 
customer forged paper and 
amount over the customer, gives 
him credit his account—for whichever 
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may immaterial—and the custo- 
mer can keep the money, although 
notified soon the fraud dis- 
covered, bank can will business 
accepting checks, drafts, other 
paper deposits, whether its own 
city other places, and deposits 
cash simply will received. far 
the conduct this bank concerned, 
was developed upon the trial that had 
acted the most praiseworthy manner. 


PURCHASE NEGOTIABLE 
PAPER—PAYMENT CHECK 
SELLING BANK—HOLDER 
FOR VALUE. 


Court Appeals New 
21, 1890. 


October 


1. Where a depositor, having sufficient funds stand- 
ing his credit, tenders his check his bank pay- 
ment for negotiable paper which it has for sale, and 
the bank accepts the check and charges it against the 
deposit, and delivers over the paper, the depositor isa 
purchaser the paper for value, the antecedent debt 
of the bank to him being to that extent extinguished. 

‘The acceptance bank over its counter the 


check depositor discharges the deposit the 


amount of the check. 
Affirming 4 N. Y. Supp. 529. 


Whether the draft the 
defendants upon their foreign corres- 
pondent was sold them the plain- 
who were named the payees 
therein, Harrison’s bank, which 
gave the order for the exchange and 
pay for it, became ma- 
terial inquiry upon the trial because 
the failure pay the purchase money. 
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LEGAL DECISIONS. 


Its cashier urged the depositors not 
give about good money and $150 
furniture, utter stranger, upon 
this check. They disregarded the ad- 
vice the officer, and refused 
give heed such common-sense coun- 
sel, and then sought make the bank 
pay their loss. 


EDWARD WEIL. 


PHILADELPHIA. 


Very much was possible said 
behalf either inference, and was 
said. Upon the argument, circum- 
stance suggestion was omitted which 
could affect wavering balance; but the 
very thoroughness the discussion ser- 
ved strengthen our conviction that 
the question was one fact, problem 
conflicting inferences, properly sub- 
mitted such, and controlled the 
finding the court. That finding es- 
tablished that the sale was 
bank, and that the credit, any, was 
given that firm, although the draft, 
their direction, was made the or- 
der the plaintiffs, for whom the 
risons bought and whom they sold 
it. Some question made over the evi- 
dence leading that result, and about 
the title Harrison’s bank the ex- 
change, assuming that firm have been 
the vendees. Proof was offered, and re- 
ceived under objection, alleged 
custom dealers foreign exchange 
sell only upon cash payment, and 
deliver the drafts conditionally upon 
expected remittance the price; the 
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purpose being justify the act the 
defendants stopping payment when 
the vendees failed remit accord- 
ance with their The court 
was asked find the existence such 
custom, and refused, and the defend- 
ants took exception. far any 
custom was proved was immaterial. 
Some the evidence indicated usage 
the City New York, among the 
sellers foreign exchange delivering 
the drafts before the next sailing day 
the steamer, and expecting payment 
that day; but far from such custom 
making the delivery conditional until 
payment the evidence indicates the con- 
trary. shows habit exacting the 
cash, except where the standing the 
purchaser made until the sailing 
day prudent and safe; and single in- 
stance stopping payment the deliv- 
ered drafts wasshown. was 
the usage seems quite inapplicable 
sales out the city and coun- 
try banks inland dealers, and was 
not such raise presumption 
knowledge the part Mayer Co. 
all their dealing, nothing ever 
occurred bring home them 
knowledge usage which seems 
have been local its character. But 
beyond that, the plaintiffs have been 
found purchasers for value, and 
good faith, from Harrison’s Bank the 
drafts controversy, and that true 
the equities between the original parties 
are cut off and become immaterial, and 
the correctness error that find- 
ing has been the principal subject in- 
quiry upon this appeal. 

The respondents rely upon 
positions which have thus far 
First, that the actual payment and abso- 
lute discharge antecedent debt 
valuable consideration for the transfer 
commercial paper, and cuts off prior 
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equities; and, second, that the acceptance 
depositor over its counter actually can- 
cels and discharges the deposit the 
amount the check. have doubt 
the soundness the first proposi- 
tion. was explicitly conceded 
Coddington, Johns. Ch. 57, 
Johns. 637, which originated the dif- 
ference between the courts this state 
and the concurring views the federal 
court and those England. While 
was that case ruled that the transfer 
negotiable paper collateral security 
merely for antecedent debt did not 
make the creditor for value 
within the rule cutting off prior equities, 
was yet asserted that such result fol- 
lowed where, among other things, some 
existing debt was satisfied thereby. And 
that, think, was natural and logical 
conclusion from the reasoning upon 
which the decision rested. The argu- 
ment was that the holder the paper 
merely coilateral lost nothing its 
failure, since his debt all the time re- 
mained, his original position was un- 
changed, and had simply failed get 
added security, himself parting with 
nothing. apparent the 
reasoning fails whenever, result 
new contract, the original debt has been 
actually extinguished, when the paper 
received has been both transferred and 
accepted payment, and the debt has 
been discharged within and force 
the acts and concurring intention both 
parties. And have steadily de- 
cided. Bank Gilliland, Wend. 311; 
Super. Ct. 388; Gould 
Segee, Duer, 260; Brown Leavitt, 
666, Rep. 122. These cases, 
and many more like them, however dif- 
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fering their facts, and though earlier 
ones have been more less criticised, 
yet agree, read them, the doctrine 
that, where the pre-existing debt act- 
ually and absolutely extinguished con- 
sideration the negotiable paper trans- 
ferred, the transferee protected 
against prior equities. asserting that, 
the result the decisions this state 
and elsewhere, the federal court, 
Brooklyn, Co. National Bank, 
31, and Mr. Daniel, his text 
book Negotiable 831, 


832, are fully and fairly 


the line adjudged cases. 

But the real and more difficult prop- 
osition secondly asserted the respon- 
dents springs this point, and re- 
quires consider when the antece- 
dent debt absolutely extinguished, and 
what proof sufficiently establishes that 
fact; for the debt, though extinguished 
form, may prove discharged con- 
ditionally and not absolutely. The 
answer depends upon the authorities 
from which ought not depart, but 
which have been very differently con- 
strued the respective counsel. The 
respondents rely upon Pratt Foote, 
463, followed Commercial Bank 
Union Bank, 203, and line 
subsequent cases which more less 
have been controlled it. That case de- 
clared that the acceptance creditor 
from his debtor new security 
obligation for old debt, and the ac- 
ceptance bank check drawn 
upon itself payment note, were 
entirely different transactions; that the 
former the mere substitution one 
executory agreement obligation for 
another, and there extinguishment 
the antecedent debt unless there 
express agreement accept the new 
the old; but that when the bank upon 
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which check drawn accepts upon 
its own debt the same act acceptance 
pays the check and the 
debt the bank, and the transaction 
the same effect the money was 
first paid the payee the check and 
instantly repaid the bank exchange 
for the paper bought. This view the 
transaction necessarily implies that what 
done between the parties sufficiently 
proves payment and extinguishment 
the bank’s debt without any added evi- 
dence express agreement that 
effect, any further other act. 
must not fail observe that other and 
additional circumstances bearing upon 
the intent the parties may change the 
inference; but the case cited decides 
that, where the bank accepts its custom- 
check for note due it, and 
charges the check the proper account, 
and turns into voucher cancella- 
tion, the debt extinguished both 
sides. argued very considerable 
length that the check accepted the 
bank the case cited was that third 
person, and not the check the maker 
the note, and that the same thing 
true all cases relied upon the re- 
spondents. That some extent, 
and some qualified sense. Inthe case 
cited, the check offered and accepted 
was the check Scudder, who was first 
indorser upon the note, and contingently 
liable thereon, and who evidently drew 
his check discharge that liability. 
While the check was tendered Foote, 
the maker, was nevertheless that 
one the parties the note, and ten- 
dered and accepted payment thereof. 
Youngs Lee, 552, the cred- 
itor surrendered old note not yet due 
exchange for new note with in- 
dorser, and was held holder for 
value because the debt was extinguished. 
Many the cases the same purport 
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were reviewed /nsurance Co. Church, 
218, and was there intimated 
that the common understanding and 
usage attending the dealing with banks 
might well affect the inference 
drawn. not find that the doctrine 
Pratt Foote has ever been questioned 
The payment that case 
was held absolute, and not condi- 
tional. The check was tendered pay- 
ment the note, and accepted such, 
and the transaction that manner 
closed. here, the check was ten- 
dered payment for the draft pur- 
chased, and accepted and canceled 
payment. There can doubt that 
such was the concurring intention 
both parties the contract which they 
executed, and the inference would 
hardly more certain the intention 
had been framed words, and taken 
the shape express agreement. 
have become convinced that the form 
the transaction should not control and 
modify its the Harrisons, 
presentation the check, had paid 
the money, and the creditor 
stantly paid back exchange for the 
draft purchased, there would have been 
question about the right the pur- 
chaser. How can insist that the right 
modified because the formal delivery 
and return the money was omitted, 
the substantial result remaining the 
same? have examined the numerous 
authorities cited, but question the wis- 
dom dwelling upon them, since they 
vary many respects from the precise 
facts before prefer hold upon 
the authority Foote, strength- 
ened, think is, the suggestions 
Co. Church, that where 
the depositor bank, having sufficient 
funds standing his credit, tenders his 
check that bank payment for nego- 
tiable paper which has for sale, and 
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the bank accepts the check, and charges 
against the deposit, and files the check 
its voucher, and delivers over the 
paper purchased, the holder that 
paper holder for value, because the 
antecedent debt actually and 
fact extinguished. The facts the 
transaction show that have been the 
concurring intention, exhibit con- 
tract executed and completed, and left 
respect executory conditional; 
and, while the check may regarded 
request bank deposit which oper- 
ates upon the amount deposit, and af- 
fects the actual payment intended 
both sides. The position the depos- 
itor materially changed the trans- 
action. Before his purchase had its 
amount deposit, payable him 
demand, but after his purchase such 
deposit remained subject his check 
payable him all. had held 
the bank’s note for the deposit, and sur- 
rendered that exchange for the paper 
bought, conceded that would 
have been purchaser tor value. But 
the note itself would only voucher, 
evidence the debt. And why 
should surrender that voucher have 
greater effect than delivery the check? 
Because the depositor has note, but, 
the customary method, allows the 
bank keep both sides the account, 
and has voucher surrender, must 
give force the delivery the 
check and its acceptance the bank 
which equally cancels much the 
deposit, and equally serves the 
voucher for the payment? cannot 
say that the depositor has parted with 
nothing consideration the paper re- 
ceived, when, the customary mode 
dealing with banks, has drawn out 
his deposit and appropriated his new 
purchase; for what has for voucher, 


4 


THE BANKING 


evidence the bank’s debt him, 
simply the bank’s credit its books, and 
when, his own act, destroys and 
cancels that credit, parts with the 
voucher had effectually if, hold- 
ing the bank’s note, had parted with 
that. view the customary methods 
which obtain between banks and their 
depositors, the inference actual pay- 
ment and extinguishment the debt 
where the check accepted, charged 
account, canceled upon the file iron, and 
able say that the debt extinguished 
could not revived under any form 
remedy. Co. Church, supra. 

The question good faith the part 
plaintiffs was one fact, which has 
been found their favor. our 
duty, therefore, sustain the decision 
the courts below. The judgment 
should affirmed, with con- 
cur, except J., not voting, 
and J., dissenting. 


INDORSEMENT NOTE AFTER 
MATURITY—INDORSER 
JOINT MAKER. 


Supreme Court Kansas, Nov. 1890. 


LANK 


Where the owner and holder promissory note 
after maturity sells and indorses the note, signing his 
name after that of the original payee, he is an indorser 
and not joint maker. 


the Court.) 


Error from district court, Graham 

Harwi, for plaintiff error. 
Jones, for defendant error. 


promissory note, which reads fol- 


lows: 


LAW JOURNAL, 


Ninety days after date, promise pay tothe 
value received, with interest ten per cent. per 
annum, payable Logan, Kansas. Mrs, FRED 
joun 


Said note indorsed follows, wit: 
Mrs. Fred McHuron 
executed the note principal, and John 
Morrison surety. The note was 
given for patent right cure meats 
and vegetables. one time Joseph 
Sherer owned the gave 
Hart, because did not consider 
any value. Hart, while the owner 
and holder the note, sold and indorsed 
spring 1887, horse trade. The 
trial court instructed the jury that 
Hart was indorser the note, 
and was entitled verdict his be- 
half. this, plaintiff excepted. 
contends that Hart’s liability was that 
original maker. This court has de- 
cided otherwise. Swarts Redfield, 
Kan. 550, said: The indorse- 
ment note after maturity effect 
the drawing new bill, payable 
demand; and, hold the indorser, de- 
mand and notice non-payment are es- 
the present case, the in- 


dorsement the note Hart was after 


maturity. had been stranger 
the consideration the note, and had 
indorsed blank the time its ex- 
ecution could held guarantor. 
Firman Blood, 496; Fuller 
Scott, Kan. 25. Under other circum- 
stances, might also held guar- 
antor. See Berry, Kan. 
Hart was original maker, Raymond 
McNeal, Kan. 471, Pac. Rep. 
cited. that case the note was 
made payable Raymond bearer, 
and was shown that Raymond signed 
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his name under that the maker, 


That case, therefore, differs widely from 
this. the district court 
must affirmed. 

All the justices concurring. 


DEPOSIT RAISED CHECK FOR 
COLLECTION —CREDIT 
RIGHT RE- 
NEGLIGENCE. 


Supreme Court Pennsylvania, October 
1890. 


Rapp NATIONAL BANK. 


A merchant having tendered a check on a bank in 
another city, stranger who wished purchase 
goods, called upon the cashier of his own bank, 
and asked his advice the matter. was rec- 
ommended to be cautious in such a case, and, at the 
suggestion of the cashier, deposited the check for col- 
lection, was entered his book cash. Two days 
afterward, having been informed that nothing had 
been heard from it, he delivered the goods to the 
stranger, and gave him the change. In abonta month 
the foreign bank, in settling with the drawer of the 
check, discovered that it had been raised, and charged 
the difference in excess of the correct amount to the 
an action against the bank by the depositor, /e/d, that 
there was no negligence on the part of the defendant; 
that its act crediting the check cash did not estop 
it from demanding a return of the amount; and that it 
was not a volunteer in reimbursing the foreign bank. 


John Johnson, for appellant. 

Weil, for respondent. 

Paxson, This was suit 
plaintiffs, depositors, against defendant 
bank recover alleged balance 
$900. There was dispute that they 
would have been entitled this balance 
but for the reason that raised check, 
which they had deposited for collection, 
and for which they had received credit, 
had been charged back them. The 
facts regard this check are sub- 
stantially follows: The plaintiffs are 
August, 1885, stranger, introducing 


LAW JOURNAL. 


place business buy furniture. 
selected goods the amount $146, 
and offered payment check 
New York bank for $900, and requested 
paid the difference, $754, cash. 
The check was marked good,” and 
there was nothing upon its face show 
any irregularity. Before accepting it, 
Jesse Rapp, Sr., member the firm, 
called defendant bank, which they 
kept account, and submitted the 
check Mr. Cox, the cashier. Mr. 
Cox said him: 


Rapp, were you, from the experience 
have had these matters, would not touch 
this check. These men who are going about 
with raised checks are doing this very thing; 
passing altered checks innocent people, buy- 
ing small lot goods and getting large 
know that the check good not, 
your place, would not take the check have 
anything with them, unless you know the 
parties with whom you are dealing.” said 
me: ‘‘I don’t know them; they are strangers. 
They are there buy the goods, and would 
like sell the goods. Well,” said, what 
can you do, Mr. said: The only 
thing that can doin the matter, that know 
of, you just leave this check for collection, 
wili send New York to-day with the rest 
the checks. the check kept, not forged 
and not returned, then will suppose that 
allright. can do. you want 
leave this check for collection, take out 
the discount and collection clerk, and give 
him.” 

This the material part Mr. Cox’s 
testimony. have given somewhat 
what took place the interview. Mr. 
Rapp was deceased the time the 
trial, and need not speculate 
what would have testified living. 
the absence any conflict testi- 
mony, must assume the facts 


detailed Mr. Cox. His advice 


Mr. Rapp was just what any prudent 
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cashier, fit for his position, would have 
given. 

This interview August 12, 
1885. Before Mr. Rapp left the bank, 
deposited the check question for 
collection. did not have his bank- 
book with him, and, course, the 
check could not entered 
came the bank the when 
the check was entered cash. The 
bank forwarded the First National 
Bank New York for collection, which 
bank received and credited the de- 
fendant bank with the amount. Noth- 
ing more was heard until September 
12, when the New York bank notified 
the defendant bank, wire and letter, 
that the check question had been al- 
tered from $7.75 The First 
National Bank New York refunded 
the money the Merchants’ National 
Bank, which had paid it, and charged 
the same the defendant bank. The 
latter, September 14, charged the 
same Rapp Sons, who had de- 
posited it, and the same time notified 
them thereof. 

the 14th August, the second 
day after they had deposited the check, 
Rapp Sons closed the transaction 
with Martin, and paid him the difference 
between the check and the bill. They 
did not wait hear from the check, nor 
they appear have called the 
bank any time inquire about it, 
until they receiyed the notice its dis- 
honor. Reuben Rapp, one the 
plaintiffs, testified: never made any 
inquiry the bank until after that day 
they notified that the check was bad, 
and then brother and went down.” 

The plaintiffs claim recover against 
the bank for three reasons, viz. 


The bank was negligent. 
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they had been credited with the amount 
the check. 

The defendant bank was vol- 
unteer reimbursing the New York 
bank. 

Those propositions can readily dis- 
posed of. The defendant bank assumed 
duty, and was chargeable with 
duty, except that forwarding the 
check for collection the usual manner. 
There was nothing upon the face the 
check indicate that had been forged 
raised. The mere possibility such 
was suggested the cashier, 
not from any indications upon its faee, 
but from the proposed transaction be- 
tween Martin and Rapp 
latter were warned that was the prac- 
tice those who altered checks buy 
small bill and get large amount 
money return. The signature the 
check being admittedly genuine, and the 
detection, was promptly paid when 
presented the Merchants’ National 
Bank, upon which was 
such case the fraud would only de- 
tected when the bank came settle the 
account the depositor who drew the 
check. This might involve delay 
weeks. When the check was called 
the attention Edward Lewis, who 
drew it, the forgery was once 
and the check was promptly started 
its way back Rapp Sons, the 
same channel had been forwarded. 
see evidence delay negli- 
gence this branch the case, and 
needs argument show that each 
bank person who received the money 
credit for this check, was bound 
restore when the fraud was discovered. 
This the general rule, and need 
not discuss length, the court 
below was not asked for instruction 
the effect the payment the check 
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the Merchants’ National Bank, and 
its right reimbursed therefor. 

The proposition that the loss the 
plaintiffs occurred after they had been 
credited with the check, and, reason 
thereof, cannot sustained. Checks 
deposited for collection city banks 
are entered cash, unless there some 
reason distrust the depositor. There 
was such reason this case, and the 
evidence shows that the check would 
have been entered cash August 12, 
when was deposited, but for the 
reason that Mr. Rapp had not his bank 
book with him. was entered 
the 14th August, when the book came 
the bank. never been supposed 
that when bank credits depositor 
with the amount check left for col- 
lection, that may not charged back 

“to him case turns out worth- 
less. Such arule would occasion much 
inconvenience banks and much more 
their customers. careful re- 
view the case fail find any evi- 
dence negligence the part the 
defendant bank. there 
gence the part any one was that 
the plaintiffs themselves dealing 
the manner they did with 
stranger, after warning have nothing 
with him. their eagerness 
make sale they overlooked the risk, 
and, without waiting until assured 
the the check they sold 

goods and advanced large amount 
money besides. Fortunately, the 
goods were recovered, but the money 
gone, unless they can make innocent 
parties pay for it. 

have not referred the conversation 
between Jesse Rappand Mr. Cox, 
testified the former, for the 
reason that not regard bearing 
upon the case. Mr. Rapp was not pres- 
ent the conversation between his 
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father and 


Mr. Cox the time the 
check was deposited, and had know- 
ledge what occurred the time ex- 
cept from hearsay. His version the 
transaction, derived, was flatly denied 
Mr. Cox. 

have not discussed Clews Bank 
Cincinnati, Wallace, 619; Bank 
215; and Park Seaboard 
Bank, 114 Id. 33, for the reason that 
not think they apply the facts 
this case developed the testimony. 
ithad been shown that the defendant 
bank had misled the plaintiffs, and that 
the latter had acted upon the faith 
their injury, would have had 
different case before us. true the 
cause was argued upon that theory, but 
tbe facts are not so. The plaintiffs had 
right misled the mere credit 
the check cash; they made in- 
quiry the bank after depositing the 
check until was dishonored, but sold 
the goods and cashed the balance the 
check, not only without 
but the face warning not so. 
Under such circumstances, they can not 
throw their loss upon the bank. 

are opinion that the court be- 
low committed error refusing 
charge requested the plaintiffs’ 
first and second points. 

Judgment affirmed. 


CASHIER— CONTRACT 
ITY. 


Supreme Court Michigan, November 
14, 


KNICKERBOCKER 


1. A letter by a cashier of a national bank, on the 
letter head, and signed cashier, requesting 
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the bank and stating that ifthe request was complied 
with will stand between you and all harm” 
agreement into which the bank cannot enter, and the 
cashier personally liable thereunder. 
Proof the signing the bond held sufficient. 
3. Inthe absence of fraud or collusion, the cashier 
writing the letter liable the party signing the bond 
for the damayes the latter has had pay after unsuc- 
cessful defense of a suit thereon, as well as the fees he 
has been compelled pay his lawyer defending 
the suit. 
Error circuit court, St. Joseph 
Howell, Carr Barnard, for appel- 
lant. 


Constantine, for appellee. 


This was action as- 
sumpsit brought recover upon writ- 
ten undertaking hereafter shown, 
indemnify the plaintiff against all harm, 
reason his signing replevin bond 
with Bellman Handy, ina suit brought 
them against Naomi Warner, Elk- 
hart, Ind. The following the under- 
taking sued on: 

Cox, President; Henry Hall, Vice- 
President; Wilcox, Cashier; Wilcox, 
Cashier. Established 1872. Reorgan- 
ized, 1884. Three Rivers National Bank, Three 
Rivers, Mich., Oct. 11, 1886. Knicker- 
bocker, Cashier, Elkhart, 
replevin suit has been commenced your 
county, Bellman Handy, this place, 
against Naomi Walker, your place. They 
[B. H.,] being non-residents, are required 
give bonds. They are good customers ours, 
and you will sign said bond will stand be- 
twecn you and all harm. 
Cashier.” 

Defense pleaded the general issue, 
and gave notice that would shown 
the trial that the defendant did not, 
any way, individually enter into the 
contract alleged declaration 
and also that, ever did, either indi- 
vidually, personally, the agent, 
behalf another, enter into such 
contract, the conditions same had 
been fully satisfied and performed. 
was shown the plaintiff that, the 


strength defendant’s letter, signed 
the replevin bond, requested, surety 
for Bellman Handy, and that the 
same was delivered the sheriff, who 
thereupon delivered the property taken 
under the writ Bellman Handy. 
That the replevin suit came for trial 
the Elkhart circuit court, and Bell- 
man Handy were defeated. The de- 
fendant elected take judgment for 
return the property. satisfy 
such judgment the same was 
her. Nevertheless, she insisted that 
certain goods were not returned, and 
that other goods were returned 
damaged condition, and she brought 
suit upon the replevin bond the Elk- 
hart circuit court against Bellman 
Handy, principals, and Knicker- 
bocker, surety, recover such dam- 
ages. Bellman Handy and Knicker- 
bocker each employed Mr. Vanfleet 
attorney defend that action. There 
legal evidence the record that 
Mr. Wilcox had notice this suit op- 
portunity defend it. Upon the trial 
this suit, the replevin bond, Mrs. 
Warner, the plaintiff, recovered 
dict for $107.50, and costs. The court, 
motion defendants, granted new 
trial, and when the same was about 
come for second trial, Mr. Vanfleet 
being the opinion that would 
cheaper and better for his clients com- 
promise the suit than try it, took the 
responsibility effect settlement, and 
for that purpose consented that Mrs. 
Warner might take judgment against 
his clients for $50, and costs the first 
trial. this time, neither Bellman, 
Handy, nor Knickerbocker, was present 
court, had any knowledge such 
proposed settlement. But Bellman 
Handy were once notified the same, 
and, upon their objecting such judg- 
ment, were informed their attorney, 
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Mr. Vanfleet, that Mrs. Warner was 
also dissatisfied, and that her attorney 
would consent set aside the judgment 
and have new trial, and that they 
could employ other counsel they 


This offer was not accepted, 


and the judgment $50 and costs, was 
allowed stand, and 
Knickerbocker, paid the same Janu- 
ary, 18, 1888, amounting all $133.- 
50. Afterwards, Mr. Vanfleet presented 
bill Bellman Handy for his ser- 
vices defence the suit the re- 
plevin bond. They refused pay it, 
and commenced suit the Elkhart 
circuit court against Mr. Knickerbocker 
for the same Thereupon Mr. 
Knickerbocker notified Mr. Wilcox per- 
sonally the fact that had been 
sued, and that was necessary for him 
appear and defend. this notice 
Mr. Wilcox paid attention. that 
suit judgment was recovered Mr. 
Vanfleet against Mr. Knickerbocker, for 
$150 damages, and $10.50 costs, which 
Mr. Knickerbocker 
After the payment these two judg- 
ments Mr. Knickerbocker called upon 
Mr. Wilcox make good 
and save him harmless reason thereof. 
This Mr. Wilcox refused do, and this 
action was brought. Upon the trial the 
plaintiff offered evidence the letter 
written Mr. Wilcox him, October 
11, 1886, upon the strength which 
claimed have signed the replevin 
bond. This was objected defend- 
ant, upon the ground that was not the 
undertaking the defendant, but ap- 
peared upon its face the undertak- 
ing the Three Rivers National Bank, 
which Mr. Wilcox was cashier. The 
objection was overruled, and the letter 
Piaintiff also offered evi- 
dence, transcripts the two judgments 
rendered against him the Elkhart 


circuit court, and which claimed 
had been compelled pay. These were 
objected the defendant upon the 
ground that did not appear from any 
evidence the case that the plaintiff 
had signed any replevin bond, re- 
quested defendant; and that was 
incumbent upon ‘the plaintiff show 
the original such bond; and that the 
plaintiff had, fact, executed the same. 
The original bond was 
not produced nor offered evidence, 
upon the trial. But what purported 
copy such bond, found the 
transcript the suit brought the re- 
plevin bond, was offered together with 
evidence Mr. Knickerbocker and Mr. 
Vanfleet, that the same was true copy 
the original bond. was not shown 
that the original bond was lost, nor was 
the failure produce accounted for, 
otherwise than evidence that was 
delivered originally the sheriff In- 
diana, and sued Mrs. Warner that 
state. The defendant 
nesses, interrogate them relation 
facts having tendency impeach 
the judgments upon the ground that 
they were collusive and fraudulent, 
Wilcox. This was objected 
counsel, and error assigned 
upon this ruling. When 
had rested his case, the court, mo- 
tion defendant’s counsel, instructed 
the jury render verdict for the de- 
fendant. Error assigned 
ruling. 

does not appear upon what ground 
this instruction was given. defended 
counsel for defendant 
ground, first, that the alleged guaranty 
was not and did not purport the 
individual guaranty the defendant, 
Wilcox. That was acting for the 
Three Rivers National Bank, 
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official capacity, cashier. Undoubt- 
edly, the paper question had been 
note bill exchange, any other in- 
strument which wasclearly within the 
power the cashier make for the 
bank, question could raised 
its being the contract the bank. But 
this case the paper relied on, shows 
face that was given the course 
transaction which the bank could 
not lawfully enterinto. National banks 
possess only such powers are expressly 
conferred upon them the act con- 
gress under which they are organized, 
and power given them enter 
into contracts suretyship which 
they have nointerest. Rev. St. S.§ 
5136; Bullard Bank, Wall. 589; 
Matthews Skinker, Mo. 329; Wiley 
Bank, Vt. 546: Bank Hoch, 
Pa. St. 324. This rule law must 
presumed equally well known both 
parties. The paper not being the con- 
tract the bank, then, can said 
the contract Wilcox himself? Does 
it, upon its face, appear clearly 
have been intended the undertaking 
the bank, executed through Wilcox 
its cashier and agent, bring 
within the rule that his want authority 
bind the bank, for which assumed 
act, does not render him individually 
liable, when the facts and circumstances 
indicate that such liability was in- 
tended either the de- 
ciding this question, weight must 
given the argument that the writing 
this letter will not lightly assumed 
must assume that the parties in- 
tended have some effect. The 
Mo. 578; Humphrey Jones, Mo. 62; 
and Cement Co. Jones, Mo. App. 373) 
relied counsel for defendant, were 
all cases which the guardian in- 
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sane person had traded with his ward’s 
estate, contrary the provisions law 
and had suffered losses. The persons 
dealing with him had done with full 
knowledge the fact, that was act- 
ing not for himself but for hisward. 
was held that where the acts are known 
both parties, and the mistake one 
law, the liability the princi- 
pal, the fact that the principal cannot 
held ground for charging the 
agent. cannot apply that rule 
this case, for the reason that does not 
clearly and unequivocally appear that 
Wilcox was claiming act for the bank, 
and that was not intending bind 
himself. say that intended 
bind the bank suppose him ignorant 
the plain rules law governing the 
officer. There are many cases which 
has been held that the addition 
one’s signature his title does not make 
the paper the contract the corporation 
tion has been treated mere descrip- 
Mich. 376, Rep. 420; Hayes 
Brubaker, Ind. 27. 

The second argument advanced 
support the judgment that there 
was proof the case that the plaintiff 
signed the replevin bond alleged 
his declaration. think this point 
without force. The judgment record 
the suit brought upon the replevin bond, 
shows copy the bond set out 
length the complaint, the only 
cause action relied on, will pre- 
sumed support such judgment that 
was rendered after due proof the 
execution the bond declared 
the purpose identifying the judgment, 
rendered the bond signed 
plaintiff defendant’s request, parol 
testimony think, also, 
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the foundation was laid for 
secondary evidence the execution 
the bond. was never the pos- 
session the plaintiff. was delivered 
the first instance the sheriff Elk- 
hart, Ind., and him assigned Mrs. 
Warner, who brought suit that 
state. Presumably, therefore, was 
out the jurisdiction the courts 
this state, and secondary evidence its 
contents was admissible. Woods Burke, 
Mich. 674, Rep. 798. 

The third reason urged defendant 
support the judgment that the 
judgments rendered Indiana, for the 
payment which plaintiff seeks re- 


cover, were collusive and fraudulent, 


him, and that was not bound 
them. right this position, 
still the questions involved such 
claim are not such should have been 
passed upon the court, was done 
this case. The question fraud and 
collusion was for the jury, and should 
have been submitted them, prop- 
erly the case, under proper instruc- 


the case must back for new 
trial, think proper say that the 
Indiana judgments, while prima facie 
evidence the amount which the de- 
fendant liable pay indemnify the 
plaintiff, are not conclusive upon him. 
had notice the pendency the 
first suit, and the judgment that suit 
was finally entered consent. 
open him impeach the good faith 
Mr. Knickerbocker employed counsel 
good faith defend that action, was 
proper for him so, and any ex- 
pense incurred him such defense 
was incurred for the benefit Wilcox, 


well himself, and Wilcox would 


liable indemnify him against such 
payment, the suit brought Mr. 


Vanfleet against Mr. Knickerbocker for 
counsel fees, Mr. Wilcox had due notice 
and was asked defend. de- 
the judgment, unless appear that 
was rendered under such circumstances 
collusion between the parties would 
amouut fraud upon Wilcox. The 
circuit judge was wrong directing 
verdict for the defendant, and the judg- 
ment must reversed, and trial 
granted. The other justices concurred. 


FORGED CHECKS—PAYMENT 
FORGED INDORSEMENT—NEG- 
LIGENCE DEPOSITOR. 


New York Supreme Court, General Term, 
First Department, January 13, 1891. 


STATE New York. 

bank which pays checks the forged signa- 
ture its depositor, cannot charge their amount 
him; and the special facts the case not take out 
the operation this generai rule. 

Noduty rests upon depositor examine the 
indorsements returned checks. 

The common law rule that check bill, pay- 
able fictitious person, effect payable bearer, 
applies only where the paper drawn with knowledge 
the fictitious character. 


Appeal from judgment the report 
referee. 

Wm. Allen Butler, for appellant. 

Elihu Root, for respondent. 


case was whether the defendant had 
paid the plaintiffs checks specified and 
exhibited herein, the indorsements upon 
which were forgeries, under circum- 
stances which relieved it, notwithstand- 
ing the forgeries, from responsibility. 
The necessity for each check its 
amount was declared the plaintiffs’ 
clerk, who was connected with bureau 
their business known the 
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estate department,” organized for loans 
bond and mortgage, the moneys 
clients, and who was duly authorized 
thereto the discharge his duties 
the loans made proper se- 
curities, subject, however, the super- 
vision and approval one the plain- 
Upon the trial appeared that 
this employee had forged all the indorse- 
ments the payees and appropriated the 
moneys received that some the payees 
were fictitious and that some the 
moneys received were used discharge 
obligations growing out transactions 
the department mentioned, but, un- 
doubtedly furtherance the felonious 
scheme conceived and carried out the 
employee. The defendant insisted that 


was not liable for any the checks 
drawn the order fictitious persons, 
and claimed deduction, all events, 
for the amount money used pay 


obligations suggested, from any sum 
for which might held 
also appeared that the plaintiffs’ bank- 
book was frequently balanced and re- 
turned them with the vouchers, and 
that these vouchers embraced those upon 
which the indorsements had been falsely 
made, and the defendant contended and 
from different points view, including 
the asserted duty the ex- 
amine the indorsements upon the vouch- 
ers, that the legal effect this was 
discharge from all liability. The 
propositions springing from these vari- 
ous features were carefully and fully 
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examined the learned referee con- 
ducting the trial, who presented his 
views able opinion which, prin- 
ciple and authority, sustains the correct- 
ness his conclusions law with re- 
gard each, all which were adverse 
the defendant. The consideration 
given them abundant and con- 
vincing that would bea work super- 
ogation repeat them, however different 
terms,and the ceremony will not there- 
fore indulged. The very earnest and 
comprehensive argument the learned 
counsel for the appellant, has not con- 
vinced that the referee erred, while 
the learned counsel for the respondent 
has fortified the referee conclusions 
additional citations and reasons. 
not all necessary consider with 
particularity any the exceptions taken 
during the trial. sufficient say 
them generally that they not de- 
mand require any interference with 
the judgment appealed from, Indeed 
the whole controversy depends upon 
propositions springing from facts which 
are not dispute and which were fully 
considered and disposed the referee. 

The judgment should, for these reas- 
ons affirmed, with costs. Van 
J., concurs. concur 
the result. The opinion the referee 
fully meets and answers all the objections 
substantially relied upon resist the re- 
covery. The plaintiffs’ rights were fairly 
maintained and there should af- 
firmance. 
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ABSTRACTS. 


Indiana. 


MAKER. 


the absence statutory require- 
ment the mere failure the holder 
note attempt collect until the prin- 
cipal maker has insolvent does 
not release maker who has signed the 
note surety. 


May Reed, al. Supreme Court 
Indiana, Sept. 25, 

The court says the above rule too 
thoroughly settled justify citation author- 
ity. That mere delay proceeding collect the 
debt, the absence binding agreement 
made upon valid consideration, the surren- 
dering securities, the release lien, 
some active, aggressive fraud which results in- 


jury, which the surety had means averting, 
will not release the latter. 


Ohio. 


TAXATION UNINCORPORATED 


That part section 2759 the 
Revised Statutes, regulating returns for 
taxation unincorporated banks and 
bankers, which provides that from the 
aggregate sum the first five items 
therein enumerated the county auditor 
shall deduct the aggregate sum the 
fifth, sixth, seventh, and such porticns 
the eighth items are law exempt 
from taxation, not repugnant either 
constitution, except the extent 


cluding the entire third item among 
those from which the deduction 
made. 


deduction, under section 2759, 


the average amount all deposits, 
and the average amount accounts 
payable, exclusive current deposit ac- 
counts, from the average amount notes 
and bills receivable, discounted pur- 
chased the course business such 
unincorporated bank banker, and con- 
sidered good and collectible, would not 
conflict with either the above- 
named sections the constitution; but 
the same deduction from the average 
amount cash and cash items pos- 
session would contravene section art. 
12, the constitution. 

may void for want conformity 
the constitution without affecting the val- 
idity the remainder, unless the objec- 
tionable and unobjectionable portions 
are essentially and inseparably connected 
substance, are interdependent 
that the general assembly would not 
have enacted the one without the 

unincorporated bank having 
returned its property for taxation the 
county auditor upon printed blank 
form furnished the auditor for that 
purpose, which all its property sub- 


ject taxation and the value thereof 


were truly stated under the items enu 

merated section 2759, the auditor, 
after making the deductions required 
that section, and entering upon the du- 
plicate for taxation the remainder thus 
obtained, may, under section 1038 the 
Revised Statutes, while the duplicate 
the hands the treasurer for collec- 
tion, correct error the amount the 
bank’s taxes upon the current duplicate, 
resulting from erroneous deduction. 


Treasurer Fayette County People's 
Drovers Bank, Supreme Court 
Ohio, Oct. 28, 1890. 
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QUERIES AND REPLIES 


Liability Indorser Original Debt. 


NATIONAL BANK, 
Editor Banking Law Journal: 

Deak you kindly give your opinion 
and references authority case like the fol- 
lowing. 

holds promissory note against 
payment therefor check bank another 
city. refuses accept the check payment 
unless the holder agrees make good the 
amount case the check dishonored. 
those terms takes the check and delivers 
the note. due course collection, usual 
way, the check presented the bank which 
and payment refused, protested and 
returned. refuses redeem it. Action 
brought Bas indorser. claims defense in- 
sufficient notice and through perjured testimony 
maintained the defense and held not liable 
assuchindorser. proceeding establish 
bar against recovery suit the original 

Case. Facts. When the notice protest was 
received the bank special courier was sent 
notify the Said person returned 
stating that saw the party, did hiserrand, and 
even brought his reply verbally, acknowledging 
the notice and also that was holden and good 
for the amount.” 

court said messenger denied delivering the 
The indorser denied receiving it, and ev- 
idence was insufficient establish 
therefore the court held that indorser could not 
held under the law indorser. 

this case bar that would man his 
rights the original debt. 

answer will greatly oblige 

Cas. 


third check, and surrender 
the note, did not, itself, constitute 
payment the latter. The general rule 
law that, until cashed, the check 
only conditional payment, and the 
present case, this general rule 
plemented positive agreement and 


understanding between the parties that 
Bwas ‘‘to make good the amount 
case the check was dishonored.” 

Did the subsequent failure give no- 
must assume such failure, having 
been judicially established—not only re- 
lease from liability upon the check, 
but also discharge him the original 
note? 

The decision the court that was 
not held because did not receive no- 
tice necessarily establishes, also, be- 
tween and the proposition that 
was entitled thereto. Being entitled, 
and not receiving notice, discharged 
from the original debt, well from 
liability indorser? 

examination the cases shows the 
weight authority that where 
bill note given payment debt, 
and the debtor becomes liable such 
bill drawer indorser, failure the 
holder take the necessary steps re- 
garding presentment for payment and 
notice dishonor, not only discharges 
the debtor his liability drawer 


indorser, but also his liability the 


original debt. 

cite two three cases 
tive many others. 

draft third person was received 
creditor conditional payment. 
his failure notify the debtor its 
dishonor was held make his own, 
and had remedy against the debtor. 

When draft drawn the debtor 
the duty the holder present it, and 
give notice its dishonor not paid, 
and the failure will discharge 
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r- 
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The taking bill exchange 
the payee from the drawer for indebt- 
edness payment the debt. 
absolute payment, the payee 
holder throygh his own negligence, fails 
take proper steps obtain payment 
the not paid charge the 
drawer with liability 
Tisher, Wis. 609. 
For other cases the same effect, see 
Note 382, Tiedeman Commer- 
cial Paper. 

these authorities were govern the 
case, they would establish the non-liabil- 
ity the original debt, unless 
contention running follows, 
that B’s indorsement imported agree- 
ment pay the check conditioned 
and notice, from which 
obligation has been discharged from 
liability, also verbally agreed the 
time transfer make good the 
amount case the check was dishonored. 
This was not promise answer the 
debt another, required writ- 
ing, but promise pay his own debt, 
the means had supplied, namely, 
the check, failed accomplish that ob- 
ject, and further this verbal promise was 
not merged superseded the 
written indorsement under which 
only conditionally liable the matter, 
but was given means transferring 
title the check, the indorsement was 
not intended represent entire obli- 
gation. Such verbal promise further- 
more was absolute and not conditional, 
the remedy thereon was not waived 
seeking hold onthe indorsement, that 
check, and failing that means, now 
remains liable his original verbal 

But need not enter into any inquiry 
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regarding the merits this contention, 
for resting the case entirely the sup- 
position that B’s only liability 
resented his indorsement, and that 
under the weight authority cited, 
would discharged A’s failure 
give notice dishonor, think 
Ohio, under whose laws the case would 
governed, the view would taken 
that still remained liable notwithstand- 
ing failure notice, unless was act- 
ually damaged thereby. amplifica- 
tion this let say— 

While the weight authority 
aforesaid that failure the holder 
commercial paper, which the debtor 
liable drawer indorser, take 
proper steps preserve his liability 
that capacity, will not only discharge the 
debtor from liability thereon, but also 
from his liability the original debt, 
there are some authorities which main- 
tain that the debtor should not dis- 
charged the original debt unless 
has suffered actual loss laches 
the creditor respect presentation 
notice. Space will not permit refer- 
ence these cases general, but case 
which has been decided Ohio leads 
the inference that this the doctrine 
which would find favor her courts. 

remitted his draft drawn 
one bank another, payable the or- 
der debtor, and indorsed him 
creditor. Creditor receipted for this 
draft payment. the time 
receipt, both parties supposed draft 
good, but fact there were funds. 
Creditor delayed presenting, and 
draft when presented was not paid. 
Creditor sued debtor and the court pre- 
mised its discussion the main question 
liability, with the statement that 
delay the indorsees presenting the 
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same for payment the drawees may 
assumed negligence under the law mer- 
chant, whereby the indorser, such, was 
discharged and further that there was 
doubt the fact that the parties 
agreed that the transfer the check was 
payment the then said: 


The sole question is, was the agreement under the 
circumstances set forth valid contract, whereby the 
former relation debtor and creditor, account 
the goods sold and delivered, was in law extinguished? 

not controverted that debtor makes and 
delivers check his creditor payment ac- 
count upon a bank where the debtor has neither funds 
nor credit, not payment the account, although 
the creditor receives such. such case there 
no satisfaction of the indebtedness. Such check is 
valueless. its delivery impliedly represented 
that there are fundsin the hands of the drawee subject 
toits payment. Relying this representation, 
accepted payment. Its falsity relieves the creditor 
from his agreement, no matter whether the act of the 
debtor fraudulent fide. The agreement 
without consideration and void. remains 
existing and continuing cause action. 

there any difference effect between the case put 
and one where the debtor indorses his creditor 
worthless check drawn athird person who has 
funds subject its payment? think not. the 
hands the debtor before indorsement was without 
value. From the act indorsement similar repre- 


payment the creditor. Between the debtor and 
creditor there is an accord, but no satisfaction. In 
law, islike payment counterfeit money, broken 
bank bills. The claim thus intended paid re- 
mains subsisting cause action. 


The court further says: 


If, by the delay of Sleet and Rose (the creditors) in 
presenting the check for payment, any prejudice had 
resulted to Fleig (the indorsing debtor) a different 
question might have arisen the case. But such 
prejudice is shown. 

payment bill goods, not dis- 
charged from liability the original 
debt, although conceded dis- 
charged the indorsement—no damage 
him from the creditors’ 
presentment having been shown. This 
announcement the law the supreme 
court Ohio should allow recover 
from the original debt, although 
discharged the indorsement, unless 
can show actual damage from the failure 
give notice, and unless, further, the 


endeavor hold his liability in- 
dorser held waiver his rem- 
edy the original debt; and regarding 
this latter proposition, not think 
the suit the indorsement, wherein the 
failure notice only was established, 
constitutes bar. See First Nat. Bank 
Morgan, Hun. 348; Bank 


GAINESVILLE FLA, January 21, 
Banking Law 
Dear the enclosed paper 


Enclosure. 
Fla. Dec. 14, 1890, 
first 
OF GAINESVILLE. 
Pay to the Order of 


00 
Jno. 


instrument 
the inquiry based the ordinary 
form bank check, with future 
date The question 
whether such instrument check, 
its being made payable future day, 
billof exchange, entitled grace, 
one which the authorities throughout 
the country differ. article which 
appears Banking 32, underthe 
title bank check payable fu- 
ture day entitled grace?” present 
all the decisions and statutory enact- 
ments the subject, and reference 
that article will acquaint the reader with 
the general condition the law. The 
result appears that the majority 
courts have held such instrument 
bill exchange, entitled grace, while 
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several states where has been 
held, statutory enactments have been 
subsequently made making such paper 
drawn banks payable without grace. 
other instances, the 
nounced rule that such instruments are 
entitled grace, remains law, un- 
changed act legislature. the 
other hand, few instances, the courts 
have held future-payable checks payable 
without grace. 

Florida, neither statute nor judicial 
decision exists The gen- 
erally prevailing sentiment, evinced 
legislative enactments many states, 
make paper this character, drawn 
banks, payable without grace, but 
notwithstanding this, should the ques- 
tion come before the Florida courts, 
who would decide umder strict princi- 
ples law, the view taken majority 
the courts might adhered to, and 
the paper held entitled grace. 

therefore see uncertainty re- 
garding the rule govern cases 
this kind, not only Florida, but also 
other states where positive rule has 
not yet been established. The question 
important one many ways. 
The day maturity should known, 
without doubt, the bank, order 
determine its duty paying. should 
known the holder many instances 
where would necessary his secur- 
ity hold indorsers. But unless the 
legislature appealed the first in- 
stance, the matter will sooner later 
arise court and rule established 
the expense the unsuccessful liti- 
gant. The bankers Florida should 
combine into the Florida Bankers’ As- 
sociation” and urge the passage rule, 
for the sake certainty, upon the state 
legislature. 
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Sufficiency No-Protest Slip. 


CHEROKEE STATE BANK. 
CHEROKEE, January 22, 1891. 


Editor Banking Law 

test, return promptly not paid maturity”, 
was attached item included with several 
others and sent acorrespondent for collection, 
would the correspondent justified removing 


said slip, protesting the item, and charging 


with the hold that our correspondent 
had the right refuse credit for the item, and 
enter same for collection, but after giving 
credit they were bound the instructions 
the slip and had rightto charge with the 
fees. 

Kindly answer this the next issue the 


have always held that 
no-protest slip either printed on, at- 
tached to, draft, was sufficient 
instruction from principal agent 
bank, not protest, and that where the 
instruction was disregarded, the princi- 
pal could not looked to, tor the fees. 


1890 issue the discussed 
this subject length. Considerable 
objection made bankers the use 
the protest” slip, and the writing 
the instruction the letter trans- 
mission urged the only proper way. 
the last convention the American 
Bankers’ Association Saratoga, the 
following resolution offered Mr. 
Butts, Vicksburg, was adopted. 


Resolved that this association hereby recommends 
its members the adoption the following rules 
the conduct correspondence: 


* * * * 


Second. That forwarding any paper which pro- 
test has been waived, directions not to protest shall be 
embodied, in writing, in the letter of transmittal, and 
the question the duty the collecting bank not left 
dependent upon mere memorandum ticket which 
may become detached and thus lead complications 
and 


But while the practice using the slip 
memorandum ticket may open 
objection for the reasons stated, far 
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its legality concerned, question 
can made. Sent aprincipal 
agent separate slip, printed 
the draft itself, valid instruction 
has become detached and never reaches 


the agent, that raises another question. 
But the present case the instruction 
was received and disregarded, and the 
agent cannot claim compensation for the 
doing act which was expressly 
instructed not do. 


CURRENT NEWS AND TOPICS. 


REFLEX true reflex na- 
ture. nothing more and nothing 
less. That, therefore, the result using the 
Camera, now for the first time adver- 
tised these pages. The owners this unique 
invention have brought the art photography 
nearer than ever the practical uses every- 
day commercial necessities. say nearer 
than for there saying what future 
excellence the staff the Eastman Company 
may perfect hope yet see 
that the mere reflection hand mirror 
ordinary shaving-glass stereotype its sur- 
roundings, unalterable way, which will 
bear record all futurity. But why, may 
asked, should the Kodak any other Camera 
the BANKING Law Simply because 
recognize the necessity say 
nothing forgers, swindlers, fraudulent bank- 
rupts, runaway cashiers, clerks, unfaithful offi- 
cials, and others who are unfortunately too 
plentiful this every-day business whirlpool 
ours, how the identification the honest 
purchaser draft, from one state 
other, from one region another, 
satisfactorily accomplished? Presently the 
resort haphazard exigencies which are 
often counterfeited, and the true owner lost 

mislaid draft letter credit, left 
lamenting. What grand relief would 
every purchaser draft circular credit 
letter had the means determining his own 
personal profile, his thorough identity! And 
what bank issue would not accommodate its 
customers most willingly, proving, beyond dis- 
pute, the identity its client, perhaps far, 
foreign country, where neither command 
vernacular nor convenient friend available? 
This, true reflex nature photograph 
—can accomplish; and any banker between 
Maine and San Francisco who may now adver- 
tise: Identity Guaranteed tor all Letters 
Credit the end; the 
premises”; will secure monopoly the finan- 


cial requirements the traveling and touring 
thousands the Great Republic. may 
have something further say, later issue, 
Identification,” and the Practical Methods 
its Application, but that need not restrain any 
our banking constituents from once -order- 
ing from the Eastman Company 
whose efforts are universally recognized hav- 
ing present brought the art instantaneous 
photography its highest state perfection. 


United States Savings Bank Topeka, 
Kansas, has made present very nicely 
gotten calendar for the year 1891. special 
feature which possesses due date table 
which makes very valuable office adjunct 
every banker, and bankers from all sections, 
shown letters received, are well pleased with 
it. Printed the square containing each date 
the year are three other dates, the first show- 
ing 33, the second 63, and the days 
after date. Where the last day falls Sunday 
ora legal holiday, the day previous given, 
These calendars are designed for free distribution 
and bankers would well apply for them be- 
fore they are all gone. 


Prisoner, evidence conflicting, but 
find you guilty and sentence you dree months 
very conflicting, but was sure, was 
sure, dat you stole dat horse, would give you 


the Illinois Legislature have written Bis- 
marck for copy the North Dakota Banking 
law. said effort will made pass 
similar measure that State, Private bankers 
North Dakota are still fighting the law, 
though its constitutionality has been sustained 
the The principal provisions 
are compel every banker receiving deposits 
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incorporate and have his business examined 
the publicexaminer. this method the safety 
depositors insured and the banks are taxed 
proportion their capital and business. 


difference opinion has been disclosed be- 
tween members the New York clearing house 
regarding who has title the property the 
corner Nassau and Pine streets, which was 
bought 1874 for $215,000, and now worth 
$600,000. 

the time the property was purchased the 
association had hand $100,146.52, which had 
gradually accumulated its treasury from fines, 
assessments, since its organization. This 
sum was used paying forthe property,and sub- 
sequently two assessments were levied the 
banks which belonged the association. One 
assessment was twenty-two one-hundredths 
per cent. the capital the banks and the other 
was eight one-hundredths one per cent. al- 
together, three-tenths one per cent. this 
way about $242,000 was raised. Interest has 
been paid the amounts collected under the 
assessments the rate per cent. since July 
1875. 

President Palmer the Broadway Bank re- 
cently raised the question the ownership, 
taking the ground that the property belonged 
the banks which had paid the fund the 
that the assessments afterward 
made were really loans. This view has not found 
favor with some other the banks, and counsel 
have been secured settle the point. The as- 
sociation was never incorporated and the Trus- 
tees have held the property individuals. 
When the assessments were made upon the 
membership banks the Trustees issued certifi- 
cates indebtedness return for the payments 
the banks. 


measure passed the Senate Janu- 
ary 14, follows: 
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Act provide for the free coinage gold 
and silver bullion, and for other purposes. 

Sec. That from and after the date the 
passage this act the unit value the Uni- 
ted States shall the dollar, and the same may 
twenty-five and eight-tenths grains stand- 
ard gold; and the said legal-tender 
for all debts—public and private. That here- 
after any owner silver gold bullion may de- 
posit the same any mint the United States 
formed into standard dollars, bars for 
his benefit, and without charge; but shall 
lawful refuse any deposit less value than 
$100 any bullion base unsuitable 
for the operations the mint. 

Sec. That the provision section 
act authorize the coinage the standard 
silver dollar, and restore its legal-tender char- 
acter,” which became law February 28, 1878, 
hereby made applicable the coinage this 
act provided for. 

Sec. the certificates provided for 
the second section this act shall denom- 
inations not less than one more than one 
hundred dollars, and such certificates shall 
redeemable coin standard value. 
cient sum carry out.the provisions this act 
hereby appropriated out any money the 
Treasury not otherwise appropriated. much 
the act July 14, entitled act di- 
recting the purchase silver bullion and the 
issue Treasury notes and for other purposes,” 
requires the purchase 4,500,000 ounces 
silver bullion per month be, and the same 
is, hereby repealed. 

Sec. That the certificates provided for 
this act, and all silver and gold certificates al- 
ready issued, shall receivable for all taxes 
and dues the United States every descrip- 
tion, and shall legal tender for the payment 
all debts, public and private. 

Sec. The owners bullion deposited for 
coinage shall have the option receive coin 
its equivalent the certificate provided for 
this act, and such bullion shall subsequently 
coined. 


